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ENGROSSED SECOND SUBSTI TUTE HOUSE BI LL 1418

AS AMENDED BY THE SENATE

Passed Legislature - 2003 Regul ar Session

State of WAshi ngt on 58th Legislature 2003 Regul ar Sessi on
By House Commttee on Appropriations (originally sponsored by
Representatives Quall, Schoesl er, Bl ake, Sunp, Morris, G ant,

Hatfield, Sehlin, Bailey and Linville)
READ FI RST Tl ME 03/ 10/ 03.

AN ACT Rel ating to drainage infrastructure; anmending RCW 77.55. 060
and 77.55.100; adding new sections to chapter 77.55 RCW adding new
sections to chapter 77.85 RCW creating a new section; and declaring an
enmer gency.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW77.55.060 and 1998 ¢ 190 s 86 are each anended to read
as follows:

(1) Subject to subsection (3) of this section, a dam or other
obstruction across or in a streamshall be provided with a durable and
efficient fishway approved by the director. Plans and specifications
shall be provided to the departnment prior to the director's approval.
The fishway shall be mintained in an effective condition and
continuously supplied with sufficient water to freely pass fish.

(2) If a person fails to construct and nmaintain a fishway or to
remove the damor obstruction in a manner satisfactory to the director,
then within thirty days after witten notice to conply has been served
upon the owner, his or her agent, or the person in charge, the director
may construct a fishway or renove the dam or obstruction. Expenses
incurred by the department constitute the value of a Iien upon the dam
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and upon the personal property of the person owning the dam Notice of
the lien shall be filed and recorded in the office of the county
auditor of the county in which the damor obstruction is situated. The
lien may be foreclosed in an action brought in the nane of the state.

If, within thirty days after notice to construct a fishway or
remove a dam or obstruction, the owner, his or her agent, or the person
in charge fails to do so, the dam or obstruction is a public nuisance
and the director nmay take possession of the dam or obstruction and
destroy it. No liability shall attach for the destruction.

(3) For the purposes of this section, "other obstruction" does not

include tide gates, flood gates, and associ ated man-nmade agri cul tural
drainage facilities that were originally installed as part of an
agricultural drainage system on or before the effective date of this
section or the repair, replacenent, or inprovenent of such tide gates
or flood gates.

Sec. 2. RCW77.55.100 and 2002 ¢ 368 s 2 are each anended to read
as follows:

(1) In the event that any person or governnent agency desires to
construct any formof hydraulic project or performother work that wll
use, divert, obstruct, or change the natural flow or bed of any of the
salt or fresh waters of the state, such person or governnent agency
shal |, before comenci ng construction or work thereon and to ensure the
proper protection of fish |life, secure the approval of the departnent
as to the adequacy of the neans proposed for the protection of fish
life. This approval shall not be unreasonably w thheld or unreasonably
condi ti oned.

(2)(a) The departnent shall grant or deny approval of a standard
permt within forty-five calendar days of the receipt of a conplete
application and notice of conpliance with any applicable requirenents
of the state environnental policy act, nade in the nmanner prescribed in
this section. The permt must contain provisions allowng for mnor
nodi fications to the plans and specifications wthout requiring
rei ssuance of the permt.

(b) The applicant may docunent receipt of application by filing in
person or by registered mail. A conplete application for approva
shal |l contain general plans for the overall project, conplete plans and
specifications of the proposed construction or work within the nean

E2SHB 1418. SL p. 2
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hi gher high water line in salt water or within the ordinary high water
line in fresh water, and conplete plans and specifications for the
proper protection of fish life.

(c) The forty-five day requirenent shall be suspended if:

(1) After ten working days of receipt of the application, the
applicant remains unavailable or unable to arrange for a tinely field
eval uation of the proposed project;

(1i1) The site is physically inaccessible for inspection; or

(ti1) The applicant requests delay. |medi ately upon determ nation
that the forty-five day period is suspended, the departnent shall
notify the applicant in witing of the reasons for the del ay.

(d) For purposes of this section, "standard permt" neans a witten
permt issued by the departnent when the conditions under subsections
(3) and (5)(b) of this section are not net.

(3)(a) The departnment may issue an expedited witten permt in
those instances where normal permt processing would result in
significant hardship for the applicant or unacceptable damage to the
environnent. In cases of inmmnent danger, the departnent shall issue
an expedited witten permt, upon request, for work to repair existing
structures, nove obstructions, restore banks, protect property, or
protect fish resources. Expedited permt requests require a conplete
witten application as provided in subsection (2)(b) of this section
and shall be issued within fifteen cal endar days of the receipt of a
conplete witten application. Approval of an expedited permt is valid
for up to sixty days fromthe date of issuance.

(b) For the purposes of this subsection, "inmnent danger"” neans a
threat by weather, water flow, or other natural conditions that is
likely to occur wthin sixty days of a request for a permt
appl i cation.

(c) The departnent may not require the provisions of the state
environnental policy act, chapter 43.21C RCW to be net as a condition
of issuing a permt under this subsection.

(d) The departnent or the county legislative authority may
determine if an inmnent danger exists. The county |egislative
authority shall notify the departnment, in witing, if it determ nes
that an i mm nent danger exi sts.

(4) Approval of a standard permt is valid for a period of up to
five years from date of issuance. The permttee nust denonstrate

p. 3 E2SHB 1418. SL
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substantial progress on construction of that portion of the project
relating to the approval within two years of the date of issuance. |If
the departnent denies approval, the departnent shall provide the
applicant, in witing, a statenent of the specific reasons why and how
t he proposed project would adversely affect fish |ife. Protection of
fish life shall be the only ground upon whi ch approval nmay be denied or
condi ti oned. Chapter 34.05 RCW applies to any denial of project
approval , condi ti onal approval , or requi renents for proj ect
nodi fi cati on upon which approval may be conti ngent.

(5 (a) In case of an energency arising fromweather or streamfl ow
conditions or other natural conditions, the departnment, through its
aut hori zed representatives, shall issue i nmedi ately, upon request, oral
approval for renoving any obstructions, repairing existing structures,
restoring streambanks, or to protect property threatened by the stream
or a change in the stream flow w thout the necessity of obtaining a
witten approval prior to commencing work. Conditions of an oral
approval to protect fish life shall be established by the departnent
and reduced to witing within thirty days and conplied with as provided
for in this section. Oal approval shall be granted i medi ately, upon
request, for a streamcrossing during an energency situation.

(b) For purposes of this section and RCW 77.55.110, "energency"
means an imediate threat to life, the public, property, or of
envi ronnment al degradati on.

(c) The departnment or the county legislative authority nay declare
and conti nue an energency when one or nore of the criteria under (b) of
this subsection are net. The county legislative authority shall
imedi ately notify the departnent if it declares an energency under
t his subsecti on.

(6) The departnent shall, at the request of a county, develop five-
year mai ntenance approval agreenents, consistent wth conprehensive
flood control managenent plans adopted under the authority of RCW
86. 12. 200, or other watershed plan approved by a county |egislative
authority, to allow for work on public and private property for bank
stabilization, bridge repair, renoval of sand bars and debris, channel
mai nt enance, and ot her fl ood danage repair and reduction activity under
agreed- upon conditions and tines wi thout obtaining permts for specific
proj ects.

E2SHB 1418. SL p. 4
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(7) This section shall not apply to the construction of any form of
hydraulic project or other work which diverts water for agricultura
irrigation or stock watering purposes authorized under or recogni zed as
being valid by the state's water codes, or when such hydraulic project
or other work is associated with streanbank stabilization to protect
farm and agricultural land as defined in RCW 84.34.020. These
irrigation or stock watering diversion and streanbank stabilization
projects shall be governed by RCW 77.55. 110.

A | andscape nmanagenent plan approved by the departnent and the
departnment of natural resources under RCW 76.09.350(2), shall serve as
a hydraulic project approval for the life of the plan if fish are
sel ected as one of the public resources for coverage under such a plan.

(8) For the purposes of this section and RCW77.55.110, "bed" neans
the land below the ordinary high water lines of state waters. Thi s
definition does not include irrigation ditches, canals, storm water
run-of f devices, or other artificial watercourses except where they
exist in a natural watercourse that has been altered by nman.

(9) The phrase "to construct any form of hydraulic project or
perform other work" does not include the act of driving across an
established ford. Driving across streanms or on wetted stream beds at
areas other than established fords requires approval. Wrk within the
ordinary high water line of state waters to construct or repair a ford
or crossing requires approval.

(10) The departnent shall not require a fishway on a tide gate,
flood gate, or other associated nman-made agricultural drai nage
facilities as a condition of a hydraulic project approval if such
fishway was not originally installed as part of an agricultural
drai nage system existing on or before the effective date of this
section.

(11) Any condition requiring a self-requlating tide gate to achieve
fish passage in an existing hydraulic project approval under this
section may not be enforced.

*NEWSECTION. Sec. 3. A newsection is added to chapter 77.55 RCW
to read as foll ows:

Upon witten request of adversely affected |andowners of |[|and
designated as agricultural |ands of |ong-term commercial significance
according to chapter 36.70A RCW or the associated special districts

p. 5 E2SHB 1418. SL
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under RCW 85. 38. 180, the departnent shall authorize the renpoval of the
self-regulating function of any self-regulating tide gate installed
because of a condition inposed by the departnent in an approval issued
according to RCW 77.55.100 or during inplenentation of fish passage
requi renents pursuant to RCW 77.55. 060. The departnent shall nmake
authorizing the renoval of the self-regulating function of any self-
regulating tide gate a priority. The departnent shall pay for any tide
gate renmoval required by this section within existing resources.

*Sec. 3 was vetoed. See nmessage at end of chapter.

NEW SECTION. Sec. 4. A new section is added to chapter 77.85 RCW
to read as foll ows:

(1) If a limting factors analysis has been conducted under this
chapter for a specific geographic area and that analysis shows
insufficient intertidal salnon habitat, the departnent of fish and
wildlife and the county legislative authorities of the affected
counties may jointly initiate a salnon intertidal habitat restoration
pl anning process to develop a plan that addresses the intertidal
habitat goals contained in the limting factors analysis. The fish and
wildlife commssion and the county legislative authorities of the
geographic area shall jointly appoint a task force conposed of the
fol |l ow ng nenbers

(a) One representative of the fish and wldlife comm ssion,
appoi nted by the chair of the conm ssion;

(b) Two representatives of the agricultural industry famliar with
agricultural issues in the geographic area, one appointed by an
organi zation active in the geographic area and one appointed by a
statewi de organi zation representing the industry;

(c) Two representatives of environnental interest organizations
with famliarity and expertise of salnon habitat, one appointed by an
organi zation in the geographic area and one appointed by a statew de
organi zation representing environmental interests;

(d) One representative of a diking and drai nage district, appointed
by the individual districts in the geographic area or by an associ ation
of diking and drainage districts;

(e) One representative of the lead entity for salnon recovery in
t he geographic area, appointed by the lead entity;

(f) One representative of each county in the geographic area,
appoi nted by the respective county |legislative authorities; and

E2SHB 1418. SL p. 6
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(g) One representative fromthe office of the governor

(2) Representatives of the United States environnental protection
agency, the United States natural resources conservation service,
federal fishery agencies, as appointed by their regional director, and
tribes with interests in the geographic area shall be invited and
encouraged to participate as nenbers of the task force.

(3) The task force shall elect a chair and adopt rules for
conducting the business of the task force. Staff support for the task
force shall be provided by the Wshington state conservation
conmi ssi on.

(4) The task force shall:

(a) Review and analyze the limting factors analysis for the
geogr aphi c area;

(b) Initiate and oversee intertidal salnon habitat studies for
enhancenment of the intertidal area as provided in section 5 of this
act ;

(c) Review and anal yze the conpl eted assessnents |listed in section
5 of this act;

(d) Develop and draft an overall plan that addresses identified
intertidal sal non habitat goals that has public support; and

(e) ldentify appropriate denonstration projects and early
i npl enentation projects that are of high priority and should conmence
i mredi ately within the geographic area.

(5) The task force may request briefings as needed on | egal issues
that may need to be considered when devel oping or inplenenting various
pl an opti ons.

(6) Menbers of the task force shall be reinbursed by the
conservation conmmssion for travel expenses as provided in RCW
43. 03. 050 and 43. 03. 060.

(7) The task force shall provide annual reports that provide an
update on its activities to the fish and wildlife conm ssion, to the
i nvol ved county | egislative authorities, and to the lead entity forned
under this chapter.

NEW SECTION. Sec. 5. A new section is added to chapter 77.85 RCW
to read as foll ows:
(1) In consultation wth the task force, the conservation

p. 7 E2SHB 1418. SL
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comm ssion nmay contract wth universities, private consultants,
nonprofit groups, or other entities to assist it in developing a plan
incorporating the follow ng el enents:

(a) An inventory of existing tide gates |ocated on streans in the
county. The inventory shall include |ocation, age, type, and
mai nt enance history of the tide gates and other factors as determ ned
by the task force in consultation with the county and diking and
drai nage districts;

(b) An assessnent of the role of tide gates |located on streans in
the county; the role of intertidal fish habitat for various life stages
of sal non; the quantity and characterization of intertidal fish habitat
currently accessible to fish; the quantity and characterization of the
present intertidal fish habitat created at the tine the dikes and
outlets were constructed; the quantity of potential intertidal fish
habitat on public lands and alternatives to enhance this habitat; the
effects of saltwater intrusion on agricultural land, including the
effects of backfeeding of saltwater through the underground drainage
system the role of tide gates in drainage systens, including relieving
excess water from saturated soil and providing reservoir functions
between tides; the effect of saturated soils on production of crops;
the characteristics of properly functioning intertidal fish habitat; a
map of agricultural |ands designated by the county as having |long-term
commercial significance and the effect of that designation; and the
econom c inpacts to existing land uses for various alternatives for
tide gate alteration; and

(c) Along-termplan for intertidal sal non habitat enhancenent to
nmeet the goals of sal non recovery and protection of agricul tural |ands.
The proposal shall consider all other neans to achi eve sal non recovery
w t hout converting farn and. The proposal shall include nethods to
increase fish passage and otherwi se enhance intertidal habitat on
public |ands pursuant to subsection (2) of this section, voluntary
met hods to increase fish passage on private lands, a priority list of
intertidal sal non enhancenent projects, and recommendati ons for funding
of high priority projects. The task force also may propose pilot
projects that will be designed to test and neasure the success of
vari ous proposed strategies.

(2) I'n conjunction with other public | andowners and the task force,
the departnment shall develop an initial salnon intertidal habitat

E2SHB 1418. SL p. 8
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enhancenment plan for public lands in the county. The initial plan
shall include a list of public properties in the intertidal zone that
could be enhanced for salnon, a description of how those properties
could be altered to support sal non, a description of costs and sources
of funds to enhance the property, and a strategy and schedule for
prioritizing the enhancenent of public lands for intertidal salnon
habi t at . This initial plan shall be submtted to the task force at
| east six nonths before the deadline established in subsection (3) of
this section.

(3) The final intertidal sal non enhancenent plan shall be conpl eted
within two years fromthe date the task force is fornmed and fundi ng has
been secured. A final plan shall be submtted by the task force to the
|l ead entity for the geographic area established under this chapter.

NEW SECTION. Sec. 6. A new section is added to chapter 77.55 RCW
to read as foll ows:

As used in this chapter, "tide gate" neans a one-way check val ve
that prevents the backflow of tidal water.

NEW SECTION. Sec. 7. The process established in sections 4 and 5
of this act shall be initiated as soon as practicable in Skagit county.

NEW SECTION. Sec. 8. If any provision of this act or its
application to any person or circunstance is held invalid, the
remai nder of the act or the application of the provision to other
persons or circunstances is not affected.

NEW SECTION. Sec. 9. This act is necessary for the immediate
preservation of the public peace, health, or safety, or support of the
state government and its existing public institutions, and takes effect
i mredi atel y.

Passed by the House April 22, 2003.

Passed by the Senate April 14, 2003.

Approved by the Governor My 20, 2003, with the exception of
certain itens that were vetoed.

Filed in Ofice of Secretary of State May 20, 2003.

Note: Governor's explanation of partial veto is as follows:

"I am returning herewith, wthout ny approval as to section 3,
Engrossed Second Substitute House Bill No. 1418 entitl ed:

"AN ACT Rel ating to drainage infrastructure;"

This bill exenpts tide gates and flood gates statewde from fish
passage requirenents, creates a task force to develop a plan for

p. 9 E2SHB 1418. SL



intertidal habitat goals, and provides for a process to inventory and
assess tide gates and their role in salnon recovery.

Section 3 of the bill requires the renoval of the self-regulating
function of any self-regulating tide gate installed because of a
condition inposed by the Departnent of Fish and WIdlife pursuant to
RCW 77.55.100, the hydraulics code, or as a requirenment of fish
passage pursuant to RCW 77.55.060. This section applies to any fish
passage already installed on a tide gate.

| have vetoed section 3 because it applies where fish passage is

al ready in place. It is counterproductive to our salnon recovery
strategies to elimnate existing fish passage. The better approach
is to use the task force process created in the bill, to analyze the

role of tide gates, and habitat behind them for sal non recovery.

| have concerns regarding the broad scope of the fish passage
exenptions provided in sections 1 and 2. However, | have deci ded not
to veto those sections because | believe the task force process in
section 4 and the assessnent process in section 5 will provide a
scientific basis for determning the role of tide gates in particular
ecosystens. The results of this study will allow us to address those
tide gates that will enhance our ability to recover sal non.

My admnistration has strongly supported and is commtted to
continuing our efforts toward sal non recovery. Habitat is critica
for salnon recovery for recreational and commercial fisheries. And,
salnon are essential for the tribes in our state. Just as farners
rely on the land, tribes rely on the sal non. Unfortunately, we have
seen an escalation in the tension between the parties on tide gates.

It is ny hope that in signing this bill, some of this tension will be
eased so that we can begin to work together to resolve this issue.

A key approach in our salnon recovery strategy has been to focus on
working wth those inpacted by our decisions. This was the approach
used wth Forest and Fish, the plan for the protection of salnon
habitat in the forested environnent. Forest and Fish addresses the
i npacts of protection decisions on forestland owners. However, this
process also incorporates an aggressive adaptive managenent program
that assesses the progress of our recovery strategies and adjusts
them as we | earn nore.

Now, as we address the interaction between salnon recovery and
agriculture, | believe that the sane type of approach should be used.
Recovery strategies that wll necessitate using agricultural |and
shoul d be based on an assessnent and eval uation of the habitat needs,
and on opportunities to recover the species with a mniml inpact on
private lands. Should it be necessary to include private |ands, then
the |andowner should have a clear understanding of the plan for

recovery, the role his or her land wll play in the plan, and
incentives for participation in the plan. This is the approach taken
in sections 4 and 5 of this bill, which I support.

Al though this bill is statewmde in scope and effect, the focus of
di scussions in the Legislature have been on the Skagit R ver estuary.
It is ny hope that the forum created in this bill wll lead to

positive dialogue between the parties, and nost inportantly, wll
lead to a sal non recovery strategy for the Skagit River estuary. The
system of di kes and drainage in the estuary is inportant for farners,
but there are also opportunities for restoration of |ost estuarine
habi t at .

For these reasons, | have vetoed section 3 of Engrossed Second
Substitute House Bill No. 1418.

E2SHB 1418. SL p. 10



Wth the exception of section 3, Engrossed Second Substitute House
Bill No. 1418 is approved.™

p. 11 E2SHB 1418. SL
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